The Decision of the Australian Government to Join in an Attack on Iraq

At the end of the Second World War, the victorious powers conducted war crimes trials at Nuremberg. They key defendants were charged with a number of offences, but the first charge involved conspiracy to commit crims against peace

in that the defendants planned, prepared, initiated, and waged wars of aggression, which were also wars in violation of international treaties, agreements, or assurances.

Those convicted, including Hermann Goering and Joachim von Ribbentrop, were sentenced to death. 

It follows that the debate as to the lawfulness of the prosecution of this war is not a matter of mere political significance. There may be legal consequences, and they may be of great seriousness for the individuals involved, including very lengthy terms of imprisonment (up to 30 years). 

The decision of the present Australian federal administration, some 18 months ago, to take steps to prevent the asylum seekers on the Norwegian vessel, the Tampa, from landing in Australia and having recourse to the courts and the refugee system here, revealed a shocking disregard for the rule of law. Examples include the attempts by the Prime Minister and Foreign Minister to persuade their opposite numbers in Norway to require the vessel to leave Australian waters – without regard to the fact that the Norwegian government had no legal power to do so. It went on to misleading the Australian courts as to the conditions that the asylum seekers would be held on board the naval vessel onto which they were taken. It continued by making arrangements with both Nauru and Papua Niu Gini which were in breach of the laws of those countries – already struggling to uphold the rule of law. It reached its nadir by the proclamation of large areas of northern Australia to be, effectively, “outlaw lands” to which the normal rule of law does not relate.

More recently, following the US action in Afghanistan, two Australian citizens were detained by US authorities. Neither was armed at the time they were detained. Both are held, along with others, in Guantanamo Bay, without the protection of prisoner of war status (contrary to the Geneva Convention) and without being charged with any offence and without recourse to the courts. In other words, they are being held in extra-curial concentration camps. If this were to occur in Australia, it would constitute a serious crime. Morally, it is a crime. No word of protest has come from the present Australian government in relation to the treatment of Australian citizens in this way. Again, the rule of law is disregarded.

The decision to join in the US led attack on Iraq is a further example of disregard of the rule of law.

The legal advice released by the Australian government is dated mid March 2003 – over two months after Australian forces left for the Gulf. The advice is not from the Solicitor-General, the law officer who normally provides independent advice to the government.

The Government’s legal advice is founded on the following arguments: 

· the failure by Iraq to give up its weapons of mass destruction immediately is a material breach of resolution 1441  September 2002.

· The material breach of Res. 1441, terminates the ceasefire in Res 687

· An end to the ceasefire “reactivates” Resolution 678 of November 1990 authorizing the use of “all necessary means to uphold and implement res. 660(1990) and all subsequent relevant resolutions and to restore international peace and security”.

The first thing to note about this advice is that it does not go so far as to justify regime change. Resolution 678 (1990) authorized the use of force to ensure Iraqi withdrawal from Kuwait. It had nothing to do with changing the government of Iraq, or with weapons of mass destruction.

At the conclusion of hostilities, via another resolution (resolution 687 of 1991) the Security Council required Iraq to submit to a weapons inspections regime and to destroy its chemical and biological weapons and to respect Kuwait's international boundaries. 

But the legal opinion to the government is quite untenable. The resolutions in relation to weapons of mass destruction, including resolution 1441, do not authorize the use of force. So much is clear from the terms of resolution 1441. It is confirmed by the express statements of some of the Security Council members at the time. It is further confirmed by the attempts of the US and the UK to have a further resolution which authorizes the use of force passed by the Security Council – only abandoned when it was clear that the Council would not authorize force.

An alternative justification for the war, although not relied on in the government’s advice, might be self defence. Article 51 of the United Nations Charter provides that:

Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain international peace and security.

The crucial words are “if an armed attack occurs against a Member of the United Nations”. The operation of this justification for war depends on Iraq attacking the United States, the United Kingdom or Australia. There has been no such attack.

Some have tried to extend the doctrine of self defence to “pre-emptive self defence”. This kind of argument has a long history. When German troops marched into Belgium in 1914, it was said that this was justified in order to defend Germany from an anticipated attack by France. When German forces invaded Poland in 1939, an incident was manufactured at the border involving prisoners dressed in Polish uniforms, and it was said that the invasion was necessary to pre-empt attack by Poland. 

It is precisely because of the dangerous nature of the pre-emptive self defence doctrine that the United Nations charter does not recognize pre-emptive self-defence as a legitimate basis for war. For pre-emptive self defence is, by its nature, a doctrine which is dangerously open-ended and does not allow for objective assessment of the pre-conditions. 

There is no determinative case law on the subject, but the practice of sovereign states since the implementation of the UN Charter supports the view that anticipatory self-defence is not recognized. When the US used a naval blockade to prevent missiles going to Cuba, the legal justification was not that the US early warning system would not be able to deal with the missiles in time, but that the deployment of the missiles in this way violated regional security arrangements. In 1981, Israel sent aircraft to bomb a nuclear reactor under construction in Iraq. There was no immediate threat to Israel, the plant being under construction. The UN Security Council passed a resolution condemning Israel for its action.

Even if anticipatory self defence could be justified, it would still be a requirement that armed attack be necessary and proportional to the anticipated threat. No facts have come to light, by way of either intelligence presented to the UN by Colin Powell, by the dossier provided by the United Kingdom, or by the reports of the UN weapons inspectors, which demonstrate that as a matter of fact war is necessary or proportionate to any anticipated self defence risk.

There have also been some arguments directed to the “humanitarian” nature of the proposed war. Intervention on humanitarian grounds was the basis of the intervention by NATO forces in Kosovo. However, warfare on humanitarian grounds is not lawful under the UN Charter. Such a situation is only lawful if a UN Security Council resolution authorises the use of armed force. There are good reasons for the requirement. When Hitler threatened to invade Czechoslovakia, he justified his conduct on the grounds that Czechoslovakia was oppressing ethnic Germans in the Sudetenland. He used similar arguments in relation to Germans in Danzig when he invaded Poland. Such arguments are used again and again in the rhetoric of war, and there is often some truth in them. Letting individual states go to war unilaterally on such a ground is not appropriate, because so much can be justified in this way. Accordingly, the UN may authorise this collectively, but an individual state may not unilaterally go to war on this ground.

Why is this war being fought? The US has, for some time, argued that it is in order to disarm Iraq from weapons of mass destruction. This was linked to terrorism in an attempt to justify a self defence argument for the war. However, it is now clear from the ultimatum delivered to Iraq that the war is primarily about regime change – the requirement was that Saddam Hussein leave Iraq, not that all weapons of mass destruction be delivered up. There have been further statements that this is a war of “liberation”. 

The US and its allies are on shifting ground in terms of the public justification for the war. This in itself suggests that no single justification can be made good. It is a war of aggression.

After the Second World War, criticism was made of the Nuremberg trials that they constituted “victor’s justice”. However, that situation has now been changed. The International Criminal Court has jurisdiction over war crimes and crimes against humanity and genocide. Moreover, on 27 June 2002, the Commonwealth enacted the International Criminal Court Act 2002 and the International Criminal Court (Consequential Amendment) Act 2002 in order to facilitate the implementation of that court. These statutes incorporate war crimes, crimes against humanity and genocide into Australian domestic law.

The crime of aggression is recognised under the Rome Statute which establishes the International Criminal Court. The jurisdiction for this crime will not vest until 1 July 2009, in order to permit further clarification of the definition of the crime and the conditions under which the jurisdiction may be exercised. This probably amounts to a mere procedural delay. In other words, an act of aggression committed now may be prosecuted in the ICC once the jurisdiction vests. The present leaders of the Australian government accordingly run the risk of prosecution for the crime of aggression at a future time – whatever the outcome of the war. 

Further, if reports that the attacking forces propose to adopt “bomb and stun” tactics to coerce the civilian population to surrender are true, then those responsible for such tactics would commit war crimes and crimes against humanity whatever the legal justification for the war.  Such crimes may be prosecuted forthwith. Such tactics are plainly proscribed and criminal. Proof of such charges will depend on the evidence available. However, public statements already made suggest an intention to commit war crimes as part of the prosecution of this attack on Iraq.

For sixty years the world has worked to develop a system of international law which involves collective decision-making before going to war. The system is not perfect, but is a great improvement on all that has gone before. Before the first US bombs have dropped on Iraq, Turkey is in the process of moving into the Kurdish section of Iraq. Turkey said, echoing the words of the US, that it could not leave the question of its self-defence to the UN.

If the US, with the help of the UK and Australia, discards the international rule book, this is precisely the kind of international pattern they can expect to develop.

The action of the Australian government in joining in this illegal war is a grave act which will have serious and irretrievable consequences. In my opinion, it constitutes the commission of a crime.
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